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NOTICE TO THE READER.

On a number of occasions, the European Parliament has requested that the Commission
should propose ‘measures ‘aiming to safeguard uralism in view of mergers and
acquisitions taking place within the media sectors e questlons ansmg as to the
| nece551ty and timeliness of such possuble actions are both complex and sensmve requmng,
prior to taking a final decision, the wide canvassing of v1ews from interested parties as

well as the initiation of a public debate. To these ends the Commission has decided to

propose this Green paper.

The Green paper analyses the need for action and cons1ders potentxal options. The

Commission has not comrmtted itself to any of these optlons to date and would be willing

to consider others that might arise.

‘In addition to the views of the Eurbpean Parliament and competent national authorities, .
the Commission seeks to receive the opinions of all interested parties and particularly the
- Buropean organisations representing television broadcasters, radio broadcasters,
publishers, journalists, audio-visual creative artists, audio.-visual.’ producers, satellite

distributors, cable distributors and advertisers.

The Commission plans to invite these European trade organisations to a hearing on this

issue in the spring of next year.

Written comments should be submitted before the hearing and mailed to the following

address:
DGIII/E/S - "Media and Data Protection” Unit,
N-9; 6/11

200 ruedelaLoi
B- 1049 Brussels
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SUMMARY

The purpose of the Green Paper is to present an'InI{ia! assessment of the
need for Community action concerning cohcentratEOn in the media
(Tetévision, radio, press) together with the different apbroache§'which the

Commlssion might adopt once It ‘has consulted the parties concerned.

In recent years Par | iament has expressed its concern about this question
én several occasions, in particular in its resolutlons of 15 February 1990
and 16 September 1992, which call on the Commission to propose regulatory

measures so as to restrlct concentratxon in the media and safeguard

pluralism.

in the light of the Community’s objectives and powers, the results of this
jook into the need for action can be summarized as follows:

1. Protection of pluralism as such |is primarily a matter for the
Member States. In working towards Iits objecttves and exeraising its
powers, the Community must, however, ensure that Its own activities and
those for which it has competence do not adversealy affect pluralism. fh
this respect with regard solely to the objectxve of safeguardxng piuralism,

there would not appear to be any nesd for action at Community levni since
national mechanisms for protecting pluratism can be appl:ed to s:tuattons
"with a Community dimensiof. Thus, should a broadcaster established in
another Member State genuinely ciréumvent tegistation on'pluralism, the
Member State of reception could, subject to obéerVing the conditions laid
down in the case law of the Court of Justice, restrict the fres movement of
such broadcasts. Similarly, where a merger decliared to be compatible with
the common market under the Meérger Control Regulation is harmful to
‘pluralism, the Member State would still be ablé‘ to take appropriafé

measures to ensure that pluralism is protected.




2. This capacity of the Member States to safeguard pluralism through a
naflonal regulatory\ framework for mergers may, however, tead to
Interference within the area without frontiers consisting of the Community.
Since the mid-1980s, laws on media owﬁership have been Introducéd and are
developing in divergent ways. Such laws on pluralism, which consist in

particular in Ilimiting maximum holdings in medlia companies and _in
preventing cumuiative contrdl of, or holdings in, sevgral media compan;es
ét once, nmust be distinguished ffom the discriminatory restrlctions which

limit ownership by foreigners and which are therefore incompatible with the

Treaty.

3. Disparities between national measures aiming to safeguard pluralism

may, at least potentially, impact upon the functioning"of this area withou{

frontiers :
— a Member State cdu!dipossib(y restrict the free movement of broadcasts

in the event of genuine circumvention of one of these laws;

— the establishment of media companies in another Member State could be

limited;
- restrictions and distortions of competition are introduced;

- uncertainty in the law, harmful to the competitiveness of companies,

could result from diverging views on what constitutes circumvention;

- such laws limit access to the activities and to the ownership‘of the
media, when access should be facilitated so as to permit the
estabiishment of the single market and secure the competitivensss of

media companies which pluralism requires.

4. The restrictions on ownérship at the root of these effects~are not, as
such, incompatible with Community law. They are not dlscrimihatory and
pursue a public—interest objective associated with freedom of exprassion.

5. Restrictions on media ownership cannot be replaced  just by abplying
general competition law and in particutar, at Community tevel, the Merger
Control Regulation. The latter can prevent mergers which adversely affect

pluralism only in so far'as they also affect competition, which is not

alwavys the case
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6. In the light of thks analysis, there are three different options among
which the Commission may choose and on which the Commission would Ilke to

"know the opinions of the parties concerned:
(i) taking no action; -

(i1) proposing a recommendation to enhance transparency;

(iii) proposing the harmonization of national restrictions on media
ownership by | ‘
(a) a Council Directive, or
(b) a Council regulation, or

(c) a directive or a regulation together with an independent

committiee.

p

Theicbmmission does not currently have a particular preference for, any ons
of these options and leaves open the possibility for other eventual
élternatives, it wishes to know the views of Interested parties on these
options as well as on the gquestions posed in this Green paper ﬁhichvars

summar ised below:

QUESTION 1

The Commission would welcome the views of [nterested partles regarding the

— any cases where the Community dimension of media act/vity has meant that
restrictions on media ownership I[mposed for the purpose of maintalning
pluralfsm have become I[neffective, for example because they are

clrecumvented or because of transparency problems;

- the existence of restrictions or restrictive effects other than those

Identified above;

— practical .instances where ownership restrictions have actually [ mpeded

the activity of economic operators In the sector;

z
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— the sectors and activities which are especially affected by restrictions
on ownership (for example, Is the press‘subjecf to restrictive effects not

only. In respect of multimedia aspects but- also In respect of monomed|a
aspects?).

QUESTION 2

The Commission wouid welcome the views of Interested parties on whether the
heeds [dentified are of sufficlent Importance, [n the [ight of Community

objectlves; to require action in the media Industry and, If so, when such .

action should be taken.

QUESTION 3

The Commission would welcome the views of Interested parties on the
effectiveness, in the [ight of Community objectives, of action which would

be taken solely at Member State level.

QUESTION 4

The Commlssion would wefcome the views of Interested parties on the content
of a possible harmonization I[nstrument as envisaged above, and in

particular on the two varlants for [ts scope, on the use of the real
audlence as a basis for setting thresholds, on the demarcat/ion of

distribution areas, on any other possible resferences, and on ways of -

defining the concept of controller.

QUESTION §

The Commission would welcome the views of interested parties on the

desirability of action to promote transparency which would be separate from

a harmonization instrument.

QUESTION 6

The Commission would welcome the views of interested parties on the

desirability of setting up a body with competence for media doncentration.



—
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QUESTION 7

AThe Commission would welcome the views of Interested parties on each of

these foresesable options. -
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INTRODUCTI1ON

Beforextaktng up a position on the need for a Community.initiative with
regard to media (Television, radlo, press) concentration, the Commission

wishes to present its initial asseésment and gather contributions from all

interested parties.

The Green Paper is in response.to the requests sxpressed over several years
by Pariiament, in particular in its resolution of 15 February 1990 on media
takeovers and mergers,1 fn which it cailed on the Commission in particular
“to put forward proposals for establiéhing a special legisliative framework

P

on media mergers and takeovers®.

Parliament drew up a fresh resolution, adopted on 16 September 1992, which
-repeats this request@2 This résolution refers to the effects of differing
national laws on the operation of the internal market and calls on the
Commission “to submit, after consultation with the parties concerned, a
proposal for effecti/ve measures to combét or restrict concentration in the

media, if necessary in the form of an anti-concentration directive...".3

The communication from the Commiss?on to the Council and Parliament of
21 February 1990 on audiovisual policy4 states, in the ssction entitled

“Pluralism and mergers”, that:

‘Onvaccount of the importance [t attaches to the objective of maintalning
pluralism, the Commission Is studying this question with a view to a
possible proposal for a directive, whose alm would be to harmonize certain

aspects of natlonal legislation in this fleld”.

1 0J No C 68, 19.3.1980, pp. 137-8.
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in order to respond to Parliament‘s requests and to identify the different
options available, the Green Paper is based on two studies, one fooking
‘into the economic aspects ordersed by the Commission® - and the other

describing the various national iraws in this field (Annex).

5 *Study on pluralism and concentration in media - economic evaiuafion“,
.. Booz-Allen & Hamilton; February 1992; This study will be made available
v +ha Chammicoinn nn ranilecet hvy fay or mail o the followinag address:
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Part One

OQUTLINE OF THE Il SSUE

The -effect of concentration in the media on media pluralism can be

understood only If one first defines what is meant by "pluralism®.

1. THE CONCEPT OF PLURAL ISM

outside the legal context, the concept of pluralism is used in a broad,
general; sense. Thus, reference is sometimes made to pluralism when it
.comes.tovjustifying positive measures in support of freedom of expression
. and diversity of information sources, e.g. aid to the press or distributton
systems. This kind of use |Is encounteréd in the general context vof
measures to assist the media; with its limits difficult to gauge since

pluralism fs easily invoked as soon as a problem involves the media.

Legal analysis provides some clarification, however, even if the term Is
not used In international statutes on basid rights. In national tlegal
systems, the concept of pluralism is not explicitly recognized In
constitutional statutes® but can be found in the rulings of the
constitutional courts of certain Member States (Ffance, Germany énd ftaly),
which treat it as a constitutional princip%éf Other legislative statutes
which refer to pluralism do not define the concept. The variety‘ of
expressions used containing the word *pluralism®” - pluralism of the media, -
pluralism in the media, the pluralist nature of the expression of currénts
of thought and. opinion,7 pluralism of information,8 pluralism of the

press,g plurality of the medial® - shows that there is no common

understanding of the concept.

6 Article 20(3) of the Spanish Constitution refers to "the pluralism of
society®.

7 The French Law of 30 September 1886. . :

8 ltaly, Law of 6 August 1990; Spain, Law of 3 May 1990; Luxembourg, Law
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However, two common features do emerge from a legal analysis of the
European Convention on Human Rights as interpreted by the European Court of

Human Rights and of national laws: ~

-~ the concept of -pluralism serves to limit'the scope of the principie of

freedom of expression;

—~ the purpose of such limitation is to guarantee diversity of information

for the public.

1. The concept of pluralism serves to limit the scops of the principls of

freedom of expression

White .the principle of safeguard}ng pluralism has .constitutional force In
certain Member States, it -does.not as..such constitute a human or basic
right. The link between maintaining pluralism and the principle of freedom
of expression is not such as to make the former a basic right.  Both in
statutes and case—law the link is one of derogation from the pfincip!e of
freedom of gxpression. Like certain obligations rerating to editorial
coﬁtent (morality, impartiality, taste and decency, setc.), the function of
the concept is to limit in certain cases the appllication of the fight to
freedom of expression to a potential beneficiary. Thus, it is possibie In
the name of pluralism to refuse a broadcasting licence or permission for
the taksover of a newspéper, a monolithic corporate structuré, é holding in

a media company, etc.
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The fact that a derogation is involved is brought out both by the Judgments
. of the European Court_of Human Rights -and -the rulings of the supreme courts’

of certain countries.11

I

The European Court of Human Rights (hereinafter, the ECHR)- takes the view
that pluralism is an exception to the principle of freedom of expression,

designed to protect the rights of others (Article 10(2) of the European

Convention -on Human Rights).

In the Groppera decision (28 March 1990), the ECHR links -pluratism to
Article 10(2) of the Convention (which~prqvides for the possibi!fty of
'restrictibn if the measure is prescribed by law, if it relateé to &
legitimate. objective and if it is necessary in a democratic society),
referring to' the legitimate -aim of protecting the rights of ‘‘others
(clause 70). The European Commission on'Human;Rights-had not examined this-
po(nt (it limited itself to 'the examination of the condition “prescribed by
faw"). Howéver, the holders of thesevﬁrights of others™ are not specified:
are they the viewers, who have the right to a diversity of opinions, or are

they other beneficiaries of freedom of expression, who have a right of

access to such means of expression?

11 In particular in France and Germany (see Annex). In the United States
of America too, the Supreme Court has ruied that the right of viewers
takes precedence over the right of broadcasters, and that the diversity
of opinion on the airwaves serves First Amendment values. In Red Lion
Broadcasting v the Federal Communications Commission (FCC) (1969), the
Court made the explicit point, with regard to the First Amendment, that
*it ‘is the right of the viewers and listeners, not the right of
broadcasters, which is paramount" (a concept which is close to the
*rights of others® in the European Convention on Human Rights) and,
since frequencies are limited, "no one has a First Amendment right to a
licence®. In Metro Broadcasting v FCC (27 June 1980), concerning the
FCC’s policy of promoting the racial and ethnic pluralism of programmes
by increasing the diversity of radio broadcasting ownership through
*minority ownership policies™ the Supreme Court ruled that *the
diversity of views and information on the airwaves serves important
First Amendment values*. Lastly, in Post Company National Citizens
Committee for Broadcasting (12 June 1978) concerning a cross—media
ownership rule of the FCC's (radio-TV/daily news in a same community),
the Court held that the rule “did not violate First and Fifth Amendment
rights of newspaper owners”™ As regards the cross—ewnership rule which
it drew up in 1875, the FCC explained that “the premise is that a

. FEEE B e ST SR T SR ST SR S T S F R S
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2. The purpose of such limitation is to guarantse diversity of informaticn

for the public

N
The limit placed on the principle of freedom of expression,'on the grounds
of pluralism, ‘is Justified by the fact that the objective is to ensurs
diversity of information for the public. In the interests of access to
such diversity of views, it hay indeed be necessary, in certain casss, to
limit application of the principle of freedom of expression pecause It
would result in preventing another beneficiary of that freedom from using

'it. Such is thé case, for instance, where there Is a shortage of means of

broadcasting or where access to them is limited.

In accordance with the interpretation placed on the European convention on
Human Rights,12 the “information® whose diversity Is sought must be
understood as a generic term in the- broad sense, I.e. not Just newspapers
or théi news bulletin but all kinds of ideas, all types of p(ogramme.
communicatioh and content.13 Only in supervising the lawfulness of the
restrictidns on freedom of expression may the dif%erences in the naturs of

such information be accounted for. .

12 Askfegards advertising, see in particuiar the Jjudgment of the ECHR of
20 Hovember 1989 in Markt Intern Verlag and Klaus Beerman ¥ Federal

Y I I D DR S ISP .. - R S 5 § o
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Diversity of information can be achieved in one of two ways. A media
operator can be asked to provide, In its communication activity, diversity
5.f existing opinions (internal pluralism) or to make several media
avallable to the public, the combination of which represents diversity,
gach mediﬁm being one esiement in that diversity (external pluraliism). In
fhe case . of in_térnal pluralism, the ine_asures adopted relate elther; to the
Internal qrganizafi-on of the media company whose control structure will
haVe to represent the various currents of opinion, or to the editorial
. content of the newspapers or . broadcasts.  In_ the _case of external
b!,ura(lsm,- the measures are directed at organizing relations between the
various media companies so as to ensure a degree of autonomy between them
(antl—-concentration measures are part of these). Similar to this type of
mgasure are - thosé which are 'ajmed at facilitating access .to media
aétivities, 4fo‘r instance by ‘ihcreasing the number .of broadcasting 1licences
(TV or radio). available on a parti‘cular territory and thus making. it

- possible to increase the number of media available to the public.

CONCLUSION

The concept of pluralism can be defined both in terms of its function and
in terms of its objective: It [s a legal concept whose pburpose s to iiamit
in certain cases the scope of the principle of freedom of expression with a
view to guaranteeing diversity of Information for the public. [In this
report, the term “pluralism”™ will be used_to mean the objective, that Is

“diversity of [ nforiat fon” In the broad sense.

[1. PLURALISM AND CONCENTRATION

Mergers in the media industry do not have, in themselves, a positive or a

'negative effect on pluralism. Such an effect can only be measured by

reference to a general environment comprising the public concerned and the

diversity of information offered to that public at a given placs.
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Depending on its impact on that environment, the merger may havg a positivs
or negative effect on pluralism. The effect will be positive If the
diversity of information offered to the public is increased, e.g. If the
merger makes it possible to extend the geographical area served, or Is
preserved when It would diminish (if the merger prevents the disappearance
of a media operator). On the other hénd, ihe effect will be negative if
the diversify of Information offered to the public is reduced (if 2 merger
leads to the disappearance of titles or channels). ©One and the same
operation could have both consequences, -depending on:the public concerned:
thus, the public in a media operator’s new broadcasting or circulation area
Will take a positive view of a merger even though it restricts the choice
of the public in the original broadcasting or circulation area covered by

the media operators which were the subject of the merger.

To determine how far concentration may create_problems of pluralism it is
therefore necessary to define what is meant by diversity in the choice of

information offered to the public at a particular place.

Diversity of information. Diversity can be assessed " in many ways:

according to‘ the editorial content of the broadcasts or the press,
according to the number of channels or titles, and according to the number
of medxa controilers or owners. Theée three methods vary in ‘importance.
Diversity of content is the most logical criterion but it is also difficult
to apply given the complexity of the analysis which it requires14 and its
subjectivity. The number of channels or titiéslis easf!y measurable as a
criterion but not very significant as regards diversity of editorial
content, which may remain weak and virtually controiled -by a -singls
operator. Nor does the criterion of the number of media controllers
reflect editorfal content, but it is a hore sensitive indicator than the
previous onse since it !éys stress on autonomy'and structural independence
among contfollers; which, without being able to guarantee it, constitutes a

‘minimum condition of the diversity of choice offered té the public.

14 It would indeed be necessary to take account of all the editforial
characteristics of the medium in guestion (such as type of medium, type
of programme or column, editorial opinions, frequency and duration of

T, e e s sy i b emmm ot Rar YhAa O A~AAnSUIMADr
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Control of a collection of media by a single person, even If the objective
is only commercial, has the potential effect of making the spreading of
ideas dependent on acceptance by a single person and of restricting
alternative means. Whatevér the editorial content or the number of
information carriers, concentration of control of media access in the hands
of a few Is by definition a threat to the diversity of Information.
Conversely, multiplying the number of alternative controllers increases the
probability of diversity of information, even if this is not automatic.
Economically speaking, effective competition among controllers may lead to
qualitative differentiation between the products offered by each of them

énd, hence, favour editorial diversity.

Control. Since it may serve as a criterion for measuring the diversity of

information, the question of control is essential, for it is neéessary to

-know who controls whaf.

The controlier. 1t is not possible simply to use the concept of owner or
ma jority shareholder in a medié company since, under the influence of
anti—concentration rules, there may be several shareholders with the same
proportion of ownership.15 While the notion of coﬁtroller is more
suitable, it may also be .difficult to identify clearly who 1is the

control!er with decisive influence.

Diversity of control. To assess choice in a given area, account must be
taken of the coqsumption of all media, i.e. not Just of each type
(monomedia) but of all types. Consumption of the media indeed shows that
one type may constitute an alternative and a substitute for another: _since
the large majority of individuals (except in Spain, Portugal and Greece)
consumes three types'of media every day — radio, television and the press
(see Table 1) — somebody who Is a reader and captive viewer of the products
of the same controlier. may nevertheless Iisten to radio programmes
broadcast by another “controller. This highlights the problems of
multimedia control, sincerif one controilier dominates the three meaia there

is no longsr any alternative, either within one medium or between types.
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Reference to the public. Logically, everybody to whom the media are

addressed should be taken as a reference (viewer, listener, reader) ih
drder to determine the number of independent media offered to that herson
Ewhere he lives. As this is impossible, it is necessary to focus on ﬁhe
:;notion of consumption area and determine the cﬁoice of media offered in

’;such areas (which may not be precisely delineated or homogeneous) .

CONCLUS 10N

The effects of a media merger on pluralisa must be assessed by reference to
the environment In which It occurs. HMergers can have negative effects on
plural isa, since they can limit the diversity of media controllers, one of
the essent [al cpndltions for the diversity of information offered to the

publfc.
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Part Two

THE LEVEL OF MEDIA CONCENTRATION

The level of concentration can be assessed usnng many different cr!teria
with the analysis then producing divergent results or no figures at all.
To be able to draw on an'economic analysis whlch:addressed the problems cf.

concentration and piuralism, the Commission ordered an economic study (sés

’

above).

. GENERAL

In view of the problems which mergers raise with regard to piuralism in the
media and which have been outlined in Part One, it is necessary to starf 
from the effects of concentration on actual patterns of media COnsumption.

«

(seg Tables | and 11).

For the reasons already given, the study gives a picture of the d!versity

of media ownership by measur ing the audience reached by media controllers‘

in the Member States (see Table 111). Though still imprecise, this method
is appropfiate to the objective of measuring the effect of mergérs on
pluralism, since (it focuses on media consumption ‘and provides én
interesting comparison between Member States. 1t does not use the
criterion of "the number of media carriers (titles, channeis, radio) owned:
.by_a singie controller, which is not és such a sufficient criterion for
assessing the impact on plurarism;‘ In the UnitediKinngm, for instance,
the two'largestﬂnewspaper publ!ishers hold only 2% of titles but account for

58% of circulation (see Table 1V).
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Taking the audience of the two largest controllers in each country, It is

possible to make a comparison between Member States (see also Table V):

* Television; Highest level: P (100%), DK (85%), UK (838%)
Lowest level: (French-speaking) B (59%), D (62%);
* Press. Highest level: [RL (76%), GR (60%), UK (58%)
Lowest level: E (24%), F and D (33%);
* Radio.  Highest level: UK (96%), D (93%), DK (88%)

Lowest level: GR (21%), F (43%), NL (51%).

As regards the number of achis;tions of (minority or majority) holdings

in the media industry, the study shows (Table Vi) that between April 1980
and April 1991 there were 81 déals, 37 of them In the television

broadcasting sector, 33 in production and 20 which were classified as:

“television monomediaé; there were only six mu!timedia'aéquisitions where
therpress moved .into television broadcasting . The latter f}guré is the
same as that for financial investors’ operations in the televiston.

brqadcasting sector.

— Another cﬁaracteristic ié that there weres very few media takeovers by
foreign operators (see Table VII), who most often acquired a minority
intgrest only. The situation, therefore, is one where most large .
coétfollgrs; (see economic study, Tables 4.14 to 4.20) focus their
aqtivit}es on a particular country. As regards television broadcasting,.
Spain_is the only possible exception, where in two of the three new .
éohcessions Canal Plus and Fininvest play an important part. As regards
operators, énly_@qna! Pilus (in E, B and D) and RTL (in. B, D and NL) -have
opted for a more ambitious strategy on foreign markets. This prevalence of
‘_essgntially minority holdings createé a dense, complex web of ownership,
the principal consequence of which is to create a strategy of agreement and
non-aggression rather than dynamic competition. Such:a situation may prove

to be precarious if one of the large groups breaks the status quo.
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11. OBSERVATIONS BY TYPE OF MEDIA

1. Telsvision/radio

- Contrary to what is sometimes maintained, the diversity of controllers
‘ increased between 1980 and 1990 in the television broadcasting Sector
(mostly as a result of new private entrants), sesxcept In Denmark and the

United Kingdom (see Table VIII).

“Public™ controtllers Account for the majority of the audience in most of

the Member States (see Annex |, Table 3.3).

Television: P (100%), DK (93%), NL (76%), IRL (73%), E (71%), D (71%),
Flemish-speaking B (53%),: GR (50%), | (50%), UK (49%),
French—speaking B (47%), F (38%);

Radio: D (83%), . DK'(78%), ‘ French—speaking B (66%)},
Flemish~épeaking B (64%), UK (64%), IRL (82%), P (47%}, NL (42%),
I (38%), F (22%), GR (18%), E (15%) .

— The study shows that. the restrictions on maximum shareholdings which
.exist in certain Member States do not prevent & single group from
exercising a dominant influence. It emphasizes, in this respect, the

importance of the concept of “controlier™ and the difficulty of defining

it.

2. Press

in ~ some countries, only a few groups control a large proportion of
newspaper circulation, the two largest publishers accounting for more than
50% of the circulation figures. In certain specific markets, the market
share of the two largest owners is bigger than their share of total
circulafion (D: Axel Springer Verlag has 32% of the total circulation but
82% of national dailies; E: Comcosa has 12% of the total newspaper

circulation but 77% of the circulation of regional newspapers in the Basque

Country).
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I1i. OPERATORS® STRATEGIES
From the review above, three types of strategy emerge:

. ‘Multimedia developments are dde more to pub!lshérs investing iIn the
audlovisual sector than to audiovisual_companies Investing in publishing.
The interest of publishers in the television~ihdustryfis attributable to
thé latter’s growth prospects and té the va[ué added -which the mulitimedia
represent for advertisers'or the advertising industry and for programme
suppliers (for instance, coverage of events by both press and TV canbe a

decisive advantage when acquiring exclusive rights to sports fixtures).

. Two strategies would appear to emerge .in the televislon‘field: -one is a
strategy of vertical integration, the weakness of independentfproduction

pushing broadcasters into production; the other s a strategy. of:zexpansion

with a view to reaching a certain critical size that can lead either to

expansion at national level (resuiting in monomedia <concentration or

muitimedia activities) or, 1if the national scene is limitéd, to
international expansion (a licence in another Member State or cross—border
broadcasting). For instance, special—interest channels will naturailly ioock

to foreign markets to supplement their domestic *niche” market, which is

necessarily limited.

. The role of institutional investors is considerable, probaBly in part
because of the restrictions on media ownership which limit control aﬁd
shareholdings and which make it necessary to find neutral financial
partners (sleeping partners). Financial investors for their part are

probably interested in the long-term prospects.
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Conclusion,

" The media sector Is characterized by a fairly high level of concentration
compared with other sectors and by a complex web of shareholding and media
‘ow'ne,rshlb ne’tworks)_@ntred around a few large natlonal operators. Although
they often have minority I‘;old‘ings, ‘the latter exercise control over media
) conpanles by forming ail!anm with sleeping partners. Large national
operators generally focus their activities on a particular country and'have_
ainority ho)dlngs, with a Qésslve role, in other countries. However, the
 status quo seems ~lncreaslngl-y fragile given that operators, particularly I(n
the tele\-/ls'lon sector, are forced to expand and become active In'l other

counitries In order to create synergles.
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Part Three

REVIEW OF MEASURES TAKEN
AT NATIONAL LEVEL

The measures taken by Member Statss to promote or safeguard'plurélism take
various forms and have various objecttves. A distinction can be made
between measures which are specifically intended to promote duvers:ty in
the media In view of concentrations and rel/ated measures with a wider
db)ective,r sucﬁ as assistance for the sector (aid for production,
distribution) or journalistic independence; The lat{er are of particuia;
importance for the press sector since they can either facilitate thé
‘activities of media companies or guarantee certain editorial standards but

do not in themselves ensure diversity in the media when mergers occur.

Measures specifically intended to safeguard pluralism may be almed ai
either the content of broadcasts or the ownership structure of thé
companies. The ru!es on programme content app!lcable in the broadcastlng
sector are not intended to restrict mergers but to ensure that there is.a
degree of diversity of information within a particular medium, whether or

not it is the result of a merger.

Finally, a distinction should be made between antl—concentrat!on ruies on
plurallsm and d/scriminatory rules which restrxct access to media ownersh:p
by other Community nationals (still to be found in B, GR, P). The purpose
of these rules, which are in breach of Community faw (Articles 59 and 231
of the EEC Treaty), has no'connection with the objective of safeguarding

pluralism.
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I. SITUATION IN EACH COUNTRY

~ The following tables have been drawn up oﬁ the basis of the study appendsd

and are designed to give an overview!® of the main features of national

laws on company ownership.

16 These tables attempt to describe the main features of the legislative
provisions but display certain inaccuracies inherent in this type of
presentation and due also, in some cases, to the difficulty of .obtalining
or interpreting certain laws.
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1. OVERVIEW

The position regarding national laws on média ownershﬁp'may be summed up as

Ol fows:

1. Aim_of the wmeasures: to regulate écc_:’ess to the capital of media

—:; ng§ n.i: § :§
“There arebfour types of reStrictions on media ownership.
(a) Restrictions on multiple ownership in the samé medium (monomedia)

in order to prevent a situation where a single businessv controls or
influences -several ‘media of the samé category (newspapers, radio,
television) certain na%ional laws‘prohibit the cumilation of radio (D, F;
@R, 1, L) or television (D, E, F, GR, [, UK) broadcasting Iicences,
holdings in other broadcasters ‘(b, E, F, I, P, UK, or circutation in
execass of a certain market share for all daily newspapers (F, 1) or reqdira
that prior consent be obtained before a particulér circﬁtation figure is

exceeded (UK).
{(b) Restriction on multfple ownership across several medta'CmurtimediE)

In order {o prevent the same operator from controlling or rnfkuencing
several media of different ‘tyéeé, éertain national Faws pfrohibit +the
possibility of hév{ng a brcadcasfing'licence or acquiring-ho!d{ngs in'a
broadcasting company if the appiicaﬁt.exceeds a cs?tain press circutation
figure (D, E, F, I, L, NL, UK). These restrictions -also exist befWeén

television and radio in some countries (DK, B Fr. + FI, E, F, |, P, UK).
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{c) Restriction. to a fixed maximum level of the first holding In a

broadcasting company

Some laws restrict the maximum stake of one sharsholder in a television (E,
F,A GR, P, D) or rad?b- (D, GR, P) broadcasting company or prevent an
operator from having a decisive influence (DK). This type of provision
seeks to dilute the tngluence that a majority shareholder could have and 0
promote a diversity of shareholders which could be reflected at the

programming level by a diversity of programme content.

(d) Restriction on heldings in a broadcasting company bebausa of the
nature of the activities of certain licence applicants

Some laws (B Fr., I, NL, P, UK) do noet allow holdings in broadcasting

companies by applicants whose activities could give rise to probiems from
the point of view of diversity of information or editorial independence

¢e.g. political parties).
{a) Measures alming o ensure.transparency

To complement these measures and ensure that they are properly applied,
reguirements regarding the identification of all the operators involved and
of their activities are laid down, to varying extents, n most

Member States.
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2. 1Ivpe of measures: regulations and powers of discretion

The anti-concentration regulations may either fay down maximum [imits or
specific conditions, or establish very broad crlterfa_ which leave
wide-ranging powers of discretion to the authorities responsible for
applying them. The Ilatter type of regulation can be found in Ireland
(press: “common good*; radio: “undue number of radio contracts";
muitimedia: "undue amount of communication media*), in the United Kingdom
(press: "public interest“) and in Denmark (radio/TV: “decisive influence™).
Outside those countries, the regulations lay down fairly specific rules,

even if they leave a not insignificant role to.the authorities responsible

for interpreting them.

Moreover, more specific action on the part of the supervfsory authorities
may in some cases.bg aimed at fihding an ad hoc solution to the question of
the ownership structuré of a company. Fdr‘example, In the United Kingdom,
the IBA and'the ITC (its successor) intervensed in December 1990, following
the BSKkyB merger (which constituted a breach of BSB‘s programme contract),
calling for the setting—up of a speéific decision-making structure
consisting of two fndepeﬁdent directors, one appointed by BSB, and the
other by News International, who will have to be approvéd by ITC and will
have a right of veto in the - "Compliance Committee of the Board"“.
Similariy, when the Hachette group acquired contro! of the French channe!l
"La Cing“, the Conseil Supérieur de I‘Audiovisuel gavé Its accord to ths
capital restructuring -plfan on 23 October 1990 subject to certain
conditions, including an obligation to seek its ‘authorization for any
holding acquired in a radio station and to inform it in advance of any

proposed holidings In companies in the communications sector.
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3. The disparity of the measures: differences in scobe and in the degree of

the restrictions

‘'The legistiative provisions vary to a considerable extent (see table)
particularly as regards the type of restriction (see section 1), the scope
of restrlcticns on media ownership (particularly for the monomadia press or
for the multimedia), the degree of constraint (number of licences or
holdings that may be cumulated, possible percentages), the methods of
app)ylng the restrictions such as the reference basis (av -
satellite/terrestrial (F, UK), general/specialized information programme

(D), national/regional (F,.I, UK) ) or assessment criteria other than the

percentage levels (see section 2 above).

4. Origin of the measures: a recent legislative deve lopment

Laws on media ownership are a fairly recent phenomenon, their adoption
having coincided with the liberalization of the audiovisual sector. This
new generétion of laws can be dated fairly definitely to the second half of
the 80s (86: F; 88: E, GR; 90: |, UK, DK, P; 91: D, B,FR, L) and ls'stili,
expanding (92: NL), with some Member States taking advantage of the
amendments to their'legislation on the audiovisual sector required by the
transposition of the Council Directive 89/552/EEC of 3 October 1988 on the
coérdination of certain provisions laid down by law, regulation or

administrative action in Member States concerning the pursuit of television

broadcasting activities.

in the case of the press, the rules on the muitimedia belong to this same
legislative movement, while thse monomedia provisions specific to it cannot
be attributed to a definite period: UK: 73; IRL: 78 (+ 87); D: 80 (+ 85);

]: 81 (+87, 90), F: 86. This is because there was no “liberalizdtion”

phase in this sector.
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5. Special cases: politicaliy sensitivse laws responding to specific

circumstances

Thess regulatory measures often display the common faature of having been
adopted in a politicé!ly charged context (as .the debates in nat ionad
par l.taments reveal) and having been _concéived in response to national
circumstances of the moment. This cleariy applies, for example, in.the
case of the French, [taltian, United Krngdom or German laws which have been
tailered to the circumstances of the main operators in those countries.
The effect of this political dimension Is to create regulatory frameworks
which are sometimes difficuft/to administer, because of the very delicate
and vulnerable balances which have been achieved, which are not always
attuned to changes in the sector and differ significantry from one another

because each deals with a speéific situation.-

Concliusfon

Since the mid-80s, Member States have adopted a whole range of regulations
restricting ownership of the medis in order to safeguard pluralisa. It is
typical of these restrictions, which $hould not be confused with those
which discriminate agalnst Comsunity nationals, that they differ widely.
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Part Four

ASSESSMENT OF THE NEED FO R ACTI!ION

" The -need - for action..by the Community has to be assessed in the light of
community objectives, the requirements flowing from them and the

principles of subsidiarity and proportionality.

Chapter 1. COMMUNITY OBJECTIVES

The sole objective of safeguarding the pluralism of the media, as such,

neither a  Community objective nor a matter comingv within Community
jurisdiction as lalid down in t{he Treaty of Rome or the‘Tréaty on European
Union. This situation does not, however, affect the other existing
Commgnity objectives and powers. A look therefore needs to be taken at

those Community objectives which might be affected by aquestions of

pluralism._

1. The completion and functioning of the internal market

One objective in this category Iis that of estab!ishiﬁg the internal
market, set out in Article 8a of the EEC Treaty and Artlc!e G § B 3 of the
Tfeaty on European Union, since, in the media sector, it could be affected
bf national regulations brought in to safeguard pluralism of the media.
This aépect - was stressed in the par!iament resoclution of
16 september 1992.17 Moreover, the achievement of this objective could

help to incréase pluralism by providing opportunities for media companies.

17 Resolution on media concentration and diversity of opinions, paragraph
W- “whereas differing national [laws 0N, med/a concentration can
disadvantage the operation of the single market, as this creates the
risk of circumvention of the jaw and distortion of competition between
media companies I{n varlious Wember States as well as different start-up
condi{tions for those embarking on activities In the medla;~
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tl. Industrial policy

~The objective of strengthening the compstitiveness of Community industry
was the subject of a Commission communication of 26 November 1881 on
industrial policy and is expressly laid'down in Articile G § B 3 of the
Treaty on European Unlon. In the case of the audiovisual sector; tﬁis
objective is also referred to in the Commission communication of

21 February 1980 on audiovisual policy.

This objective is affected since the national Eegujatory- framework - for
mergers influences the competitiveness of media companies. Moreover, the
achievement of this objective can also cantributertOApluralism in‘the.medld
by fostering the competitiveness of media companies. In this respect,
Par Liament, in its resolution of .16 September, stressed the importance of
having “an economically viable media sector, permitting -the format [on and
development of a variety of media companies of all. sizes”,18 and -of
facilitating “the formation and develepment -of medi{a companies at European
level so as to promote plurallsm by {[ncreasing the provision. of

information~ .19

18 Paragraph K
18 Paragraph M.
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{11. Audigvisual policy

in its communication on aqdaibvitsuazl policy20 the Commission expressily
stated that “the establishment =\o-f the European audiovisual space c}oeé not
de;r fve merely from its wish to promote the audiovisual industry but also
from -the »i"mpbr'tz.an:ce_ attached .by the Community to the requirements of:a
de‘mo‘cra'tic society, such as, nbta.bly,_-the ~respec.:'c for pluralism in the
media and for freedom of -exp‘r-“ession.' The Community‘s audiovisual policy
seeks therefore, also, to ensure that -the audiovisual sector Iis not
devetoped at the expense of pluralism ...". The objective of implemsnting.
aud:iov isual .policy therefore -ré'qu:i:r.es that pluralism shouitd not be
affected. Parliament focused on this objective of safeguarding pluralism
both in its resolution of . 1§ --‘February 199021 arn‘d' in that rof.

16 September 1992.22

V. Respect of fundamental rights

Respect of fundamental rights is ‘essential to the way in whfch the
Community works. Article F(2) of the Treaty on European Union reaffirmed
the case-law of the Court on fundamental rights in which respect for
fundamental rights forms an in.teg'r.a?i -part of the general principles of Jlaw
which the Court of Justice ensures are respected. The Court has #hus
explicitly ruled that fundamental rights must be protected w.si‘-f‘t]ri:n the
framework of the structure and objectives of the Community.23 -Given the
'clsosé links between the question of protecting pluralism and freedom of
e‘x:p-ressicm,"24 it is, then, an obligation which embraces the three previous

objectives and which determines how they are defined and achiewved.

3

20 COM(90)78 final. _

21 Resolution on media takeovers and mergers, 0J C 68, 19.3.1990; ses
paragraph B: "whereas.restrictions on concentration are essential in the
media sector, not only for economic reasons but also, and above all, as
a means of guarantseing a variety of sources of information and f reedom
of the press". ‘

22 Resolution on media concentration and diversity of opinions,
paragraph C.

23 €ase 11/1970 Internationale Handeisgesellschaft [ECR] 1870 1125.

24 See Part One above.
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Chapter 11. NEEDS IN THE LIGHT OF COMMUNITY OBJECTIVES °

The need'fof action must be assessed in the light of the objectives set out
above. These objectives can be grouped around, firstly, completion of the
internal market (which Iincludss Industrial policy) and, secondly,

audiovisual policy which seeks to ensure that the sector does not dévelop“

at the expenss of pluralism.

The naturs of these objectives differs: those associated withkthe single
market, expressly set out in the Treaty on European Union, Invoive -an
obligation to eliminate obstacles to the establishment or functioning of
the single‘market'and to strengthen the competitiveness of industry In the

Community; the objective linked to the safeguarding of pluralism, which is
not mentioned as such In the Treaty on European Union, requires the
Community to ensure, w/thin the limits of Its powers, that suéh pluralism

is not undermined or. indeed is promoted.

The distinction between these two fypes of objective .does not, however,
mean that they are. hecessari!y conflicting. On the contrary, they may
complement esach other since the single market and industrial policy may

contribute to pluralism by promoting the economic developmenf of the media

sector.

Making this distinction enables us to tackle the two questions that have to

be answered in order to determine what action is needed at Community level:

to what extent do media mergers and the regulatory framework governing

them at national level have negative effects on the functioning of the

single market?

to what extent are there risks to pluralism which could be dealt with at

Community level in the framework of Community objectives and powers?

This second ques{ion will be looked into first, given that it is the one of

most concern to Pariiament.
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Section 1. IDENTIFICATION OF NEEDS IN THE LIGHT OF THE OBJECTIVE OF
PLURALISH -

In order to identify what measures might be needed, the present methods of
limiting the effects of mergers on pluralism have to be assessed to ses

whether they show anY’shortcoangé in terms of the Community framework. It

is not a guestion of assessing in abstracto the qualities of protective
systems but of determining to what extent the Community environment has an

impact on their effectiveness in terms of safeguarding pluralism and could

affect them.

To this end, the two existing levels of action to control mergers wili be
looked at: at national level, competition law and the anti-concentration

rules specific to the media; at Community level, Community compstition law.

Subsection 1. Effectivenass of national safequards’

A distinction has to be made between needs arising from any daficiencies in
a national system for safeguarding pluralism and those arising from the
fact that national systems cannot cover situations with a Community
dimension. In the former case, the deficiencies are attributable to the
choices which have been made by the national authorities themselves,23
whereas in the tlatter, the deficiencies could be due to circumstances
outside the national authorities’ «control. Only the latfer will be

considered here.

25 Thus, the sexample occasionally referred to of the BskyB merger falls’
into the first category, since this merger is not in breach of the UK
system introduced by the Broadcasting Act and -cannot be considered as an
example of the limits of the application of a national law alone. The
recent dispute between Mr Berlusconi and Mr Benedstti also comes into
the first category. o
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The Commission .has not so far come across any obvious case where the
,abplication of natlonal rules alone has not been sufficient to proteét
pluralism because of their purely national scope. However, reference Is
generally made to certain aspects to underline the virtual 1limits -of
nattonal systems set up to safeguard pluralism in ‘the -face of
concentration: the risks of circumvention, the ‘impossibility of controlling

mergers at the national level ahd the problem of transparency.

1. Risks of circumvention

The problem. -lt‘is theoretically possible that a media company would seek
to circumvent the anti-concentration law of one Member State by
establishing itself in another Member State and broadcasting ptrogrammes
from there to an audience inlthe first State. To this end, it could invoke:
the principles of free movement of services and, in the casé of television,
the “Television without frontiers* Directive. For example, a broadcaster
could establish itself iﬁ a country in which there are no
ant i—concentration rules in order to broadcast by sa%éllite to ancther
country in which it would not have obtained a licence, had it requssted
one, because it would have excesded the limit for cumulating !icences.
Although such a -case has never arisen, it is often referred to to underiine
the inadequacies of the protection granted by\rmiional laws. The press
sector Is less affected since fhe restrictions generally rsgulate the

-granting of broadcasting licenses.

Legal assessment. The situation in guestion must be assessed in the light
of the principle of free movement of services laid down in Article 59 of
the Treaty and in Directive 89/552/EEC "Television without frontiers™.
Television broadcasts from another Member State must be regarded as

services normally provided for remuneration within the msaning of the

Treaty.25

26 See “Television without frontiers, Green Paper on the estab!ishment of a
common market in broadcasting, especially by satellite and cable";
COM(84) 300 fina!, part-5, A, |; and Case 352/85 Bond van Adveteerders
et al. 26 April 1988 [ECR] 2085.
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A measure aimed at prevénting the reception or retransmission of a
.broadcast originating from another Member State 'because' it would be in
breach of laws on pluralism would censtituteva restriction on the free
movement of services. 1t is therefore necessary to determine to what
extent a Member State may restrict the free movement of services on grounds
relating to pluralism_ For this purpose, a;dlsthnéttom needs to be made
between a discriminatory restriction, I.e. discrimination against the
person providing the service on the grounds of his natiohality or the fact
that he Is established ifh a Member State other than that in which the
service is provided, and a restriction applied without distinction to peﬁh
nationals and .persons from other Community countries. The measure would be
discr iminatory if, for examp le, it restricted sharehoiddings by
non-nationals or non-residents. The restriction would be applied without
distinction if, for example, the limit on the shareholding applied to both

nationals and foreigners.
§1. Discriminatory restrictions

A Member State may Impose a discriminatory restriction in terms of
nationmality reasons only on onme of the referred to in Article 56 of the
Treaty (public policy, public security or public health) and even then

subject to checks of Its proportionality.27

27 Case 229/83 Leclerc [ECR] 1885, paragraph 30. The Court has aiready had
occasion to rule, in relatien to Article 36 of the Treaty, that “since
it derogates from a fundamental rule of the Treaty, Articie 36 must be

_ interpreted strictly and cannot be sextended to cover obJectives not
expressly enumerated therein®.
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Pluralism could not be invoked as a reason for discrimination, since it-
cannot ‘be associated with any of these three reasoné. . In its Groppera
judgment ,28 the European Court of Human Rights linked pluraiism not to thé-
requirements of public order or public secufity but to reSpect for the:
rights of others, which is not mentioned in Article 56 of the Treaty. As
“the Court of Justice stated In its Jjudgment of 18 June 1981, :"the
limitatidns imposed on  the power of the .Member Stétes to apply the:
provisions referred to in Article 66 and 56 of the Treaty on grounds of .
public order, public security .and public health must .be appraised in the
light of the general principle.;of freedom of expression embodied In
Articte 10 of ths European anyentton on Human R.ights™ (Case 260/89,

paragraph 45). This means that Member States cannot invoke grounds which
would go beyond what is permitted by paragraph 2 of Article 10 and, in this

case, could not therefore invoke public order which was not used by the.

European Court of Human Rights.

§2. Indistincly applied restrictions

in the abéence of any harmonization of laws, a Member State could restrict
a television broadcast from another Member State which would not conform to

its rules on pluralism only if such a restriction is applied without

| distinction and if the following conditions are observed: the restriction
is Jjustified on imperative public interest grounds; fhe requirements which
. the relevant law meets are not already satisfied by the rules imposed on
the provider of the services in his own State;.and the restriction is not
disproportionate to the objective sought (since the measure is likely to

ensure that the objective is achieved and does not go beyond what is

strictiy necessary to that end).

in order to assess whether restrictions which are appiied without
distinction can satisfy these conditions, the measures giving rise to the
“restriction must be divided into those relating to the services themselves

and those applied to the provider of the service.

28 See Part One above.
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A Measures relating to the provider of the service

{a) Restriction

The restriction would consist in applying to a broadcaster from anothéer
Member State‘ the regﬁlations> on media ownership applicable to nétional
broadcasters and preventing the‘fetransmission of its broadcasts since it
does not satisfy the conditions laid down by that legislation. For the
purposes  of measuring the level of concentration, the laws of some
Member States put foreign broadcasters 'Whose broadcasts are received on

their tefritory on a par with national broadcasters.

in Germany, Article 21 of the Treaty of August 1991 concliuded between the
Lander 6n broadcasting in the unified Germany restricts to two the number
of national programmes (of which only one Qeneral or spec?a! interest); it
provides to this end that the other German-language brogrammes from the
sams broadcaster which cah be received in the entire Federal area must be
included in the count. Thus an Austrian broadcaster also broadcasting'ln

Germany,bwithout intending to circumvent German l[egisiation (the programmes
have an "Austrian® content for example), will none the less be counted for
the purposes of monitoring compl!iance with Article 21 and, for exampie,
will not therefore be able to have a second - general channel retransmitted
in Germany (with "German® .content). Should a channe! be ‘invoived whfch
comes under the rules of a Member State and circumvention covered by the
Van Binsbergen Judgment does not occur, this provision might give rise to a

restriction of the freedom to provide services.

In France, Article 41(3) of the Law of 30 September 1986 trsats the
operator of a satellite television channel broadcast from abroad and
normally reéeived in French on French territory fn the same way as a
licence-holder. ‘This rule .couid pdssib!y be: invoked to restrict the
retransmission of such channels where the position of the broadcaster was
incompatible with anti-concentration rules such as those restricting the
maximum shareholding by one person to 50% or - limiting the number of
!icsnces; for satellite channels to téc. Simitarly, the systeh of
agreements set up for the cable retransmission of channels enables the CSA

to impose obliigations to safeguard p!uralfsm.
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In the United Kingdom, the 1990 Broadcasting Act29 subjects persons who
have a satellite television channel broadcast on a fregquency which has not
been allocated by the Umited Kingdom and which according to the ITC is
intended for general recsption in the Unlted Kingdom (even If it is also
intended for recsption edsewhere) to the same restrictions on the ownership
of other channels as those applicable to “non-domestic satellite services".
The channels of the other Member States could therefore be affeéted by the

appl ication of such a provision.

Apart from these cases, it is reasonable to assume that where there is no

specific provision to this effect, the licensing authorities use thseir
discretionary powers to takevaccouht of the applicant‘s position in respect
of concentration. This might go as far as including media holdings and
control in other States even if the media are not broadcast or circulated
in thé territory of tﬁe State granting the licence.30 In this respect, an
imprpvement in the exchange of information on cross-border concentration as
called for by the Council of Europe3! for example could assist such

assessment.

(b) Absence of similar rules in the Member State of origin

This .condition would probably be met in most cases because the laws on this

matter differ and bhecause national laws usually deal only with national

situations.

29 Schedule 2, Part lit, paragraph 6(2).

30 This case does not appear to exist, at least not explicitly, In
anti—concentration laws sihce they refer in most cases either explicitly
to the country (“total print run of newspapers in ltaly", for example)
or to a reference area (local, for example) or, again, to the "natiomal"
character of the channe! or distribution network.

31 Resolution adopted at the third European Ministerial Conference on mass
communications policy, Nicosia, 9 and 10 October 1997.
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(c) imperative reasons of pubilc interest
The objective of safeguarding pluralism may be ons of the imperative

fsasons of public Interest justifying = restrictions applied without

distinction. This may be deduced from the case—law of the Court iIn

Strasbourg on Article 10(2) of the Convent ion for the protection of humam

rights and fundamental freedoms which> includes pluralism among the
legitimate objectives that may Jjustify derogations to: the principle of
freedom of expression containsd in Articke 10(1). Moreover, in the two
judgments of 25 July 199132 the Court of Justice of the European
Communities held that “cu/tural policy mJéHt afford an Ilmperat ive reason: of

publ ic Interest Justifying a restrictfon on the freedom to provide
services. Indeed, the preservation of pluralism which the Netherlands®

pollicy sought Is related to freedom of expression, as upheld by Article 10

of the- Convention for the protection of human rights and fundamental

freedpms'.33

In the case in guestion the Court did not accept the grounds invoked by the
Nether lFands Government not because of the objlsctive pursued but bscause of
the condition eof propcrt&onafﬁtyv34 conversely, this means that the:
objective of saféguarding piural ism may justify non—-discr iminatory
restrictions on the free movement of services as kong as the»meésufes wivich:
seek to achieve that ob}ectfve do not create & dispropor tionate by

restrictive effect.
(d) Proportionaiity of the restriction

In order to be justified, the restrictive measure must be appropriate to
the purpose of achieving the. objective sought

strictly necessary to that end.

32 Judgments of 25.7.91 in Cases 288/89 and 353789, not yet reported.

33 Case 353/89, paragraph 30. The wording used by the Court might be taken
to suggest that it Is more cultural policy than the protection of
pfurafiém-which const itutes the public interest. Yet the next paragraph
removes the ambiguity by stating that the measure in question “"exceeds
its aim of protecting fresedom of expression® (paragraph 3.

34—Sé6 below. ’ :

and not exceed what is

e





































































































































































































































































































































































































































































































































































